States across the globe are increasingly involved in violent conflicts with non-state groups both within and across borders. This new situation challenges the classic distinction in international humanitarian law between international and noninternational armed conflicts. However, the changing face of warfare does not diminish the importance of IHL. The essence of this body of law -to protect civilians and persons hors de combat and to lessen unnecessary harm during armed conflictremains the same. The applicability of IHL must therefore be determined according to objective criteria and must not be left to the discretion of the warring parties. This article seeks to conceptualize the notion of armed conflict and examines the extent to which the existing body of humanitarian law applies to the new asymmetrical conflicts. It finds that the definition given by the ICTY Appeals Chamber in its Tadić Decision on Jurisdiction, which was taken up by Article 8(2)(f) of the Rome Statute, is a useful starting point for an analysis of the 'triggering mechanism' of international humanitarian law in asymmetrical conflicts.
Hamas was using the civilian infrastructure for attacks against Israeli civilians.
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What can we expect from international humanitarian law in such situations? Is it, and should it be, applicable?
Indeed, one of the glaring gaps in international humanitarian law concerns its very foundation -namely the question of the definition of war, or rather 'armed conflict' in the more objective sense given to the term by Article 2 common to the four 1949 Geneva Conventions. IHL does not provide a clear definition of armed conflict. 7 This raises questions as to the threshold at which IHL comes into operation. 8 A single definition may not encompass all variants of contemporary armed conflict. On the other hand, a definition appears necessary in order to ensure an effective extension of basic humanitarian guarantees to new types of armed conflict. 9 The distinction between international and non-international armed conflicts Do the conditions triggering the application of IHL differ for international (interstate) and non-international (internal) armed conflicts? How should the threshold for the application of IHL be determined for new types of armed conflicts -in particular, asymmetrical wars involving non-state entities?
In earlier times, the existence of a 'war' in the legal sense was made dependent on an official declaration of war. 10 Since the Second World War, formal declarations of war have been virtually non-existent. 11 Instead, the 1949 Geneva
Conventions used the concept of 'armed conflict' to convey the idea that humanitarian law needed to apply whenever armed forces battled with each other, regardless of official classification. 12 The International Court of Justice has confirmed as much in its Wall Advisory Opinion. 13 Apparently, in cases of inter-state war the identification of an armed conflict did not create major problems; instead, the objective nature of the term 'armed conflict' guaranteed that lack of official recognition would not impede an application of international humanitarian law as long as at least two contracting states were involved. Pictet's commentary emphasizes that even one wounded soldier may trigger the application of the Geneva Conventions in international armed conflicts. 14 The situation was different, even in 1949, for non-international armed conflicts. While Common Article 3 took pains to specify that its application 'shall not affect the legal status of the Parties to the conflict', states were loath to recognize the existence of an internal armed conflict on their territory because this might be viewed as an acknowledgement of the government's inability to prevent a civil war. 15 Thus practice suggests a higher threshold for the application of Common Article 3, in particular the requirement of the willingness and capacity of nonstate groups, evidenced by their possession of some level of organization and an identifiable internal structure, to abide by Common Article 3.
In defining its sphere of application, 1977 Protocol II additional to the Geneva Conventions, unlike its sister protocol, further narrowed the scope of noninternational armed conflict by stressing the requirements to be met by groups involved in it and by specifying that such a conflict did not include 'situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature'. This has led some scholars to conclude that a unified concept of armed conflict does not exist, and that, instead, international armed conflict and non-international armed conflict were fundamentally distinct. 16 Conversely, the Appeals Chamber of the International Criminal Tribunal for the former Yugoslavia (ICTY) proclaimed, in its very first judgment, that ' [w] hat is inhumane, and consequently proscribed, in international wars, cannot but be inhumane and inadmissible in civil strife ' . 17 The most recent comprehensive ' The legal irrelevance of the "state of war"', 18 Article 8(2)(f) of the ICC Statute extends war crimes provisions to non-international armed conflicts, namely to 'armed conflicts that take place in the territory of a State when there is protracted armed conflict between governmental authorities and organized armed groups or between such groups'.
If the triggering event for the applicability of jus in bello -that is, the existence of an international or non-international armed conflict -is not clearly defined, states can more easily claim that international humanitarian law is inapplicable, especially in conflicts involving non-state groups. Such a situation would be reminiscent of the obsolete notion of recognition of belligerency, which made the applicability of IHL dependent on recognition of rebels by the government. 19 The necessity of such recognition was contrary to the humanitarian purpose of contemporary IHL, which is therefore in need of a coherent concept of armed conflict.
Transnational armed conflict
In its Hamdan decision, the US Supreme Court ruled that the minimum rules of Common Article 3 of the Geneva Conventions apply to a conflict with a transnational enemy of a non-state character. 20 In its Tadić jurisdiction decision, the ICTY Appeals Chamber proposed a comprehensive definition of armed conflict in both international and non-international armed conflicts, finding that 'an armed conflict exists whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State'. 21 This test was subsequently endorsed by the International Committee of the Red Cross 22 and the Rome Statute of the International Criminal Court. 23 While assessing the legal status of violence on a case-bycase basis, the scale and intensity of the conflict as well as the identity and level of organization of the parties should be taken into consideration. These criteria 1995 should make it possible to 'distinguish an armed conflict from banditry, unorganized and short-lived insurrections, or terrorist activities, which are not subject to international humanitarian law'. 24 Though the definition makes it clear that armed groups may be parties to conflict, it does not specify the characteristics of such armed groups. It establishes situations that are to be characterized as armed conflict rather than as a merely internal riot without military connotations.
In this article we seek to conceptualize the notion of armed conflict, focusing on the question as to how far the existing body of humanitarian law applies to the new asymmetrical wars, and examine whether and how this conceptualization can serve to accommodate such conflicts within that body of law. The first section outlines the present regulation of 'armed conflict' in international humanitarian law, from Common Article 2 and Additional Protocol I in international armed conflict to Common Article 3 and Additional Protocol II relating to non-international armed conflicts. In the second section, we consider contemporary 'asymmetrical' conflicts and the applicability of international humanitarian law to them. We show that the traditional dichotomy between international and non-international (internal) armed conflict does not quite match the complexity of modern-day constellations, including, in particular, situations in which non-state groups operate transnationally or across the borders of occupied territories. Nevertheless, we show that IHL can deal with these cases convincingly. The purpose of this article is to clarify the scope of IHL and to defend its applicability to asymmetrical conflicts such as those in Gaza and in Afghanistan that involve not only a disparity of military capabilities 25 but also both state and non-state parties. We conclude that the scope of application of IHL would not be overstretched thereby. We thus reject the claim of the demise of IHL in the face of asymmetrical warfare.
The concept of armed conflict in international humanitarian law
The concept of international armed conflict Common Article 2 of the Geneva Conventions defines the notion of inter-state armed conflict that extends to all cases of 'declared war or any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognized by one of them'. According to the ICRC Commentary on the Geneva Conventions, Any difference arising between two States and leading to the intervention of members of the armed forces is an armed conflict within the meaning of 24 Opinions on whether the present definition should be maintained diverge. Some authors argue that 'in practice, it would seem that the absence of a precise definition of "international armed conflict" has not proven harmful, but has favoured a very flexible and liberal interpretation of the notion, and thereby ensured a wide application of humanitarian law'. 27 In the majority of cases the existence of an international armed conflict within the meaning of IHL can hardly be denied. Moreover, the threshold for violence to qualify as armed conflict is relatively low; even short-lived cross-border armed clashes may trigger the existence of an international armed conflict. However, recent state practice suggests that mere incidents, in particular an isolated confrontation of little impact between members of different armed forces, do not qualify as international armed conflict.
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Another relevant issue to be raised in this context is whether and from which level onwards foreign intervention may internationalize an internal armed conflict. 29 In general, an armed conflict may be internationalized when military support is rendered to armed groups in their fight against an effective government. 30 Military support offered to the government in question does not trigger the beginning of an international armed conflict as long as the government maintains control of the situation. Under certain circumstances, a war fought between proxies may also be seen as an international armed conflict. 26 31 However, the 'privileges' accorded to states in international conflicts are not due to the transboundary character of these conflicts, but to the conformity in principle of the state armed forces with internal laws. Terrorist activity, on the other hand, is inherently illegal under both international and domestic law. Of course, this debate also hinges on a generally acceptable definition of terrorism, something that has so far remained elusive.
The concept of non-international armed conflict
Common Article 3 of the Geneva Conventions does not clarify the notion of 'an armed conflict not of an international character'. Some authors argue that 'no definition would be capable of capturing the factual situations that reality throws up and that a definition would thus risk undermining the protective ambit of humanitarian law'. 32 First of all, it is not clear what level of violence must be reached and how protracted the hostilities must be. On the one hand, internal situations with a very high level of violence are often regarded, mainly for political reasons, as banditry not reaching the threshold of armed conflict. 33 On the other hand, there are situations where a much lower level of violence that is not protracted is seen as armed conflict for the purposes of humanitarian law. 34 Moreover, it seems problematic to assess the ability of armed groups to implement international humanitarian law and whether this should be seen as a criterion for identifying these groups as parties to conflict at all.
While stretching Common Article 3 to include anti-terrorist measures may serve humanitarian purposes in some situations, its application to ordinary (even wide-spread) human rights violations would not be a desirable result, because human rights -which remain applicable -generally provide more protection and are better tailored to situations that do not amount to an armed conflict.
As a rule, states are hesitant to admit the existence of an armed conflict within their borders. The case of Chechnya demonstrates that states will deny that there is an armed conflict even in cases where its existence appears obvious. 35 It follows that an objective criterion is necessary to determine the applicability of IHL, thus providing a clear basis for assessing the norms applicable to the conflict in question, both for the participants involved and the international community in general.
The concept of armed conflict, the 1977 Additional Protocols and the 1998 Rome Statute
The two 1977 Additional Protocols contain updates on the substantive law and the first comprehensive regulation of the conduct of hostilities in international armed conflict. While Protocol I extended the range of international armed conflicts to which it applies by including 'armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist régimes in the exercise of their right to self-determination', 36 Protocol II on non-international armed conflicts introduced stringent requirements for the applicability of its rules and a minimum threshold below which it should not apply. It also included wording in Article 1 clarifying the continued validity of Article 3 common to the Geneva Conventions.
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Recent developments have, however, somewhat reduced the significance of the triggering provisions of the 1977 Additional Protocols; while most of the countries involved in recent conflicts, such as India, Iraq, Israel and the United States, have not become party to Protocol I precisely because they were opposed to the inclusion of non-state entities and the loosening of requirements for armed forces, 38 Protocol II has seldom been applicable to recent internal conflicts because insurgent groups rarely, if ever, meet the requirements of its Article 1. 39 For a conflict to rise above the minimum threshold laid down in Article 1(2) of Protocol II, such armed groups need to have a responsible command, exercise sufficient control over territory to enable them to carry out sustained and concerted military operations and possess the ability to implement the Protocol. Some of these requirements are also part of the definition of non-international armed conflict as contained in Common Article 3, but not all -in particular, the control over territory requirement 40 would disregard humanitarian needs in conflicts in which insurgents vanish 'like a fish in the water' within the local population or in which control regularly switches from one day to the next. In these cases, as in 'internal disturbances and tensions', the protection laid down in Common Article 3 remains necessary. Moreover, states are reluctant to recognize that any use of armed force on their territory might go beyond mere 'situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature' that Protocol II excluded from its scope of application. 41 While the provisions of Protocol I on the conduct of hostilities have nevertheless entered customary law to an extent well beyond the treaty's scope of application, 42 Common Article 3 of the Geneva Conventions has remained the central focus of the law of non-international armed conflict. 43 In its own words, Protocol II 'develops and supplements Article 3 common to the Geneva Conventions of 12 August 1949 without modifying its existing conditions of application'. 44 From the beginning, the amendment to the 'armed conflict' provision in Article 1 of Protocol I was a departure from the underlying principle of the definition of 'armed conflict' in the Geneva Conventions, namely to distinguish between jus ad bellum and jus in bello. The rationale for introducing an 'objective' determination of the existence of an armed conflict lies in the purely factual nature of the analysis that eschews more ideological or politically sensitive questions and is intended to guarantee the equal application of IHL to all parties to the conflict. Alas, Article 1(4) of Protocol I appears to have brought issues of jus ad bellum back into the scope of applicability of IHL. In practice, the provision has provided arguments against ratifying Protocol I, thus hampering its universality. No party to any conflict will accept that the other party is 'fighting against colonial domination and alien occupation and against racist régimes in the exercise of [the] right to selfdetermination', as little as any party will admit to waging a war of aggression or to violating the prohibition on the use of force. 45 The best one can say is that the provision has remained mute because -with the possible exception of a declaration by the Palestine Liberation Organization (PLO) for Palestine 46 -declarations of acceptance by peoples under Article 96(3) of Protocol I have not been forthcoming, and have so far never been accepted by a state party to a conflict. 47 The most disappointing aspect of the two Protocols, however, relates to the absence of clarifications as to the minimum threshold for the existence of an international armed conflict and, with regard to non-international armed conflicts, the complication due to the split applicability of the provisions of Protocol II and Common Article 3. The conclusion to be drawn from this shortcoming of the Additional Protocols is that the Geneva Conventions' definition of armed conflict remains in place, 48 but that for Protocol II to apply, internal armed conflicts need to fulfil the additional requirements of Article 1 thereof.
The 49 It thus seems to confirm a development according to which the minimum threshold of Protocol II is of general applicability, 50 whereas the additional elements of its Article 1 cannot be transferred to the interpretation of Common Article 3. 51 For other serious violations of IHL, Article 8(2)(f) takes up the requirements of the Tadić definition, namely the existence of an 'armed conflict that takes place in the territory of a state when there is protracted armed conflict between governmental authorities and organized armed groups or between such groups'. 52 It thus somewhat lowers the threshold for the existence of an armed conflict as compared with Article 1(1) of Protocol II.
Some criticism has been voiced against this definition, partly because of its apparent limitation of the scope of non-international armed conflict 53 and partly because the reference to the length of the conflict would exclude isolated warlike acts -hence the definition would, it is claimed, render early identification of an armed conflict impossible and thus endanger the protection of the victims. 54 However, addressing the first concern would lead to the inclusion of additional war crimes in the law of non-international armed conflict, a proposal that, as the Rome Statute shows, does not yet enjoy the support needed from states to become customary law. The second concern can be accommodated by a contextual interpretation of the 'protracted' character of an armed conflict that also takes the intensity of a conflict into account. By itself, the word 'protracted' refers only to length, not intensity, 55 but in the relevant paragraph of its Tadić jurisdiction decision, the ICTY also speaks of the 'intensity requirements applicable to both international and internal armed conflicts' 56 -the Tadić 'protracted armed violence' criterion has been interpreted in the subsequent ICTY decisions as referring to the intensity of the conflict rather than to its duration only. 57 The International Criminal Tribunal for Rwanda (ICTR) largely shared the definition of armed conflict given in the Tadić case: in Akayesu, its Appeals Chamber emphasized that there should be a test evaluating the intensity of the violence and the organization of the parties involved. Moreover, it stressed that the intensity criterion did not depend on the assessment of the conflicting parties and should be objective in character. 58 While the criterion of intensity may give a broader scope to IHL than mere temporal 'protractedness', it remains doubtful, however, whether it conforms to the Tadić decision.
While the inclusion of an additional element such as 'protracted' may warrant some criticism, the provision should rather be lauded for contributing to the definition of (non-international) armed conflicts. 59 By applying this definition only for the application of customary rules beyond Common Article 3, and thus preserving the latter's character as a minimum rule for all conflicts, 60 the Rome Statute contributes to extending the customary international law of non-international armed conflict beyond the undue restrictions of Protocol II's Article 1. 61 An understanding of 'protracted' in that article as being less than 'sustained', because it allows for temporary periods of calm, 62 further confirms that the ICTY definition taken up by the Rome Statute is not unnecessarily restrictive.
The ICRC made several attempts to derive a list of customary rules from the Additional Protocols that would be applicable to non-international armed conflicts. 63 The whole issue of the scope of application of IHL seems to be so controversial that the ICRC customary law study 64 presupposes the applicability of IHL in international and non-international armed conflict, but does not define the terms. However, the existence of minimum rules such as those in Common Article 3 and also Article 75 of Protocol I, which contains fundamental guarantees and lists certain acts 'that are and shall remain prohibited at any time and in any place whatsoever, whether committed by civilian or by military agents', does not seem to be in doubt, at least in principle. 65 By maintaining the equal application of the most 58 ICTR, Prosecutor v. Akayesu, above note 40, para. 603: 'It should be stressed that the ascertainment of the intensity of a non-international conflict does not depend on the subjective judgment of the parties to the conflict. It should be recalled that the four Geneva Conventions, as well as the two Protocols, were adopted primarily to protect the victims, as well as potential victims, of armed conflicts. If the application of international humanitarian law depended solely on the discretionary judgment of the parties to the conflict, in most cases there would be a tendency for the conflict to be minimized by the parties thereto. Thus, on the basis of objective criteria, both Common Article 3 and Additional Protocol II will apply once it has been established there exists an internal armed conflict which fulfils their respective pre-determined criteria'. important rules for both kinds of conflicts, the ICRC study on custom, in line with the Rome Statute of the ICC, seems to submit that the main differences between international and non-international armed conflict relate to the status of the fighters, but not to the substance of the applicable rules of IHL. 66 In any event, when there is an uncertainty as to whether the armed conflict is internal or international in character, as was the case in the conflicts in the former Yugoslavia, 67 the 'hard core' of humanitarian law provisions will be applicable. 68 
Asymmetrical conflicts and the concept of armed conflict
The so-called 'global war on terror' 69 as well as the conflicts between Israel and nonstate groups in the occupied territories and in Lebanon (Hamas and Hezbollah), and the conflict between US-led coalitions and insurgent groups in Iraq and Afghanistan (Al Qaeda and the Taliban), have cast new light on the problem of the applicability of international humanitarian law.
The notion of asymmetrical conflict cannot be restricted to armed conflicts between states and non-state entities, for such a conflict may involve states in an international armed conflict within the meaning of IHL. However, most problematic legal questions do arise in armed conflicts between states and various non-state entities. Asymmetry becomes a problem for IHL when it does not merely refer to a factual difference of military capacity -which may exist in any armed conflict 70 -but when both parties to an armed conflict are unequal and differently structured in a legal sense, in other words, when a state fights a non-state entity that does not fulfil the criteria of Article 1 of Protocol II, but instead consists of armed bands without any hierarchical command structure that ignore both domestic law and IHL altogether. In such a case one party to the conflict is fighting a conventional war and has a regular army at its disposal but is also setting the legal rules, whereas the other party, according to domestic law, is bound by the rules established by the state but recognizes neither those rules nor in most cases IHL. While the members of these groups are criminals according to domestic law, the main point is whether the minimum rules of IHL nevertheless apply to them. Some observers have even questioned the very existence of international legal rules in these cases, pointing to the lack of reciprocity between regular armed forces and insurgent groups that neither conduct their operations in accordance with international humanitarian law nor claim to do so.
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We clearly think otherwise. Reciprocity, especially in terms of the obligations involved, 72 has always been an important part of international humanitarian law. 73 However, the application of IHL is not predicated on reciprocity. On the contrary, the rules on minimum treatment as contained in Common Article 3 and Article 75 of Protocol I are applicable regardless of reciprocity. While the provisions of the Third Geneva Convention defining the personal scope of the Convention require membership of armed forces, or at least of militias fulfilling a similar set of criteria, 74 Common Article 3 is unconditional and applicable to all parties alike. 75 In the words of the Pictet Commentary: 'What Government would dare to claim before the world, in a case of civil disturbances … that, Article 3 not being applicable, it was entitled to leave the wounded uncared for, to torture and mutilate prisoners and take hostages?' 76 Alas, this appeal to the civilized nature of governments seems to have been forgotten after the fateful day of 11 September 2001. 77 In the words of the now infamous non-applicability of IHL to the Taliban fighters and Al Qaeda terrorists in Guantánamo and elsewhere: 'As a matter of policy, the United States Armed Forces shall continue to treat detainees humanely and, to the extent appropriate and consistent with military necessity, in a manner consistent with the principles of Geneva.' 78 We have it all here: non-applicability of 'humane treatment' in law, but only 'as a matter of policy'; consistency not with 'Geneva', but only with its 'principles'; and, finally, only 'to the extent appropriate and consistent with military necessity'.
With the Orders of the new President, Barack Obama, to dissolve Guantánamo and to end US practices of torture, which he signed two days after his inauguration, the United States has repudiated this particular Bush legacy. 79 However, a recent filing to the US District Court for the District of Columbia suggests that the Obama administration maintains that the conflict with the Al Qaeda terrorist organization is of an international nature and bases its authority to detain alleged terrorists on the international 'laws of war'. 80 Nevertheless, there is little doubt that the applicability of IHL to non-state groups creates a considerable number of problems, and that classic IHL appears ill-prepared at times for today's armed conflicts. While IHL provides two sets of rules, there are three potential combinations of warring parties and territory: a conflict may be a classic international armed conflict between states, a non-international conflict between a state and one or more non-state groups and, lastly, a 'transnational' conflict between a state and a non-state group (or between nonstate groups) on the territory of more than one state.
Common Article 3, however, does not provide for this last possibility, as its territorial scope is limited to conflicts taking place 'on the territory of a State party' -that is, on one territory only. In 1949 this omission may have been due to the relative obscurity of such conflicts. But since 11 September 2001 at the latest, they are at the forefront of international debate. In the presidential statement cited above, the Bush administration seemed to imply that transnational conflicts could amount to armed conflicts, but that IHL was not applicable to them. 81 Others deny that transnational conflicts are armed conflicts at all, and thus conclude that only international human rights law applies to the use of lethal force against suspected terrorists, to the effect that force is permissible only when 'absolutely necessary' for the purposes of the right to life as enshrined in international and regional human rights instruments. 82 We shall now analyse and show how IHL applies to some of the 'hybrid' conflicts of the first decade of the twenty-first century -that is, conflicts that do not clearly fit into the traditional pattern of either inter-state or internal conflict. In many of these situations there are various defensible conclusions as to the applicability of international or non-international rules of IHL; but the implication is that in every case involving the use of military means, IHL should be applicable. This seems to suggest the necessity for a set of minimum rules applicable to every armed conflict.
International armed conflict and non-state groups (Hezbollah)
The need for the application of IHL to conflicts between states and non-state Israel's military operation against Hezbollah in summer 2006 was an asymmetrical armed conflict not only de facto but also de jure, as it involved state and non-state entities. However, Common Article 2 extends the notion of international armed conflict only to the 'High Contracting Parties' -that is, states. The relevant treaty law is not directly applicable to non-state entities.
If military operations undertaken by armed groups are clearly attributable to a state, this entails the applicability of the law of international armed conflict, and any structural asymmetry would be less problematic from an IHL point of view. The legal situation is otherwise much more complicated: when there is no indication that the actions of a non-state armed group can be attributed to the 83 If the Lebanese government had consented to Israel's intervention on its territory, the conflict would have constituted a noninternational armed conflict between the state of Israel and Hezbollah. However, the Israeli military intervention occurred without Lebanon's consent and resulted in large-scale destruction of the Lebanese infrastructure. Arguably, armed conflicts between a state's armed forces and transnational armed groups operating in the territory of another state without the latter's consent could be treated as international armed conflict because of the cross-border component. In this case, the law of international armed conflict, with its detailed humanitarian guarantees, would be applicable.
It nonetheless appears more appropriate to qualify a transnational armed conflict involving non-state parties not linked to another state as armed conflicts of a non-international character. In a conflict between states, the armed forces of both sides have the combatant's privilege, namely the right to kill enemy combatants (going along with the enemy's concomitant right to target and kill them if they are not hors de combat). Such rights are not accorded to non-state armed groups. Yet the geographical element should not determine whether a conflict is qualified as international: 'Internal conflicts are distinguished from international armed conflicts by the parties involved rather than by the territorial scope of the conflict.' 84 There is no reason why a state's cross-border conflict with a non-state group should not trigger the application of humanitarian law. The law of noninternational armed conflict -at least Common Article 3 -and applicable customary law should therefore cover the conduct of hostilities in these conflicts. 85 Thus contrary to an 'internationalized' armed conflict, in which the actions of all participants can ultimately be measured against traditional humanitarian law applicable in international armed conflicts, a non-international armed conflict is much more difficult to handle because of the rudimentary legal regulation of such conflicts in Common Article 3 and also in Additional Protocol II. We shall return to this subject later. Occupation and armed conflict with non-state groups (Gaza, targeted killings)
First, however, we shall consider another case in which the law of international armed conflicts applies, namely situations of occupation, with particular reference to the Palestinian territories occupied by Israel since 1967 and the ongoing Palestinian resistance, especially in Gaza.
It is controversial whether the occupation of Gaza has continued since the Israeli withdrawal of 2005. If so, the international nature of the conflict is established, as Common Article 2 of the Geneva Conventions also covers occupation after an international armed conflict. But if the occupation has ended, the situation would be similar to the war in Lebanon between Israel and Hezbollah. Problems of applicability may arise when the occupying state takes military action against non-state opponents as part of the existing armed conflict (occupation) -in which case there is an 'armed conflict within an armed conflict'. 86 Should the rules of international armed conflict apply? Or the rules governing non-international armed conflict -that is, between a state and a non-state entity? Or both?
The occupation in the West Bank and Gaza was the consequence of a classic inter-state armed conflict between Israel and its neighbouring states. But the occupied territories themselves had never been fully integrated into Jordan and Egypt respectively. However, as the ICJ has observed, this does not prevent the applicability of the law of international armed conflict, and therefore of the Fourth Geneva Convention, to the occupied territories. 87 Israel has concluded peace treaties with the former administrators of the West Bank and the Gaza Strip, namely Egypt and Jordan. 88 Nevertheless, as both the ICJ 89 and the Israeli Supreme Court 90 have pointed out, the occupation goes on, at least as far as the West Bank is concerned. Conversely, the Supreme Court has maintained that the occupation of Gaza ended with the Israeli withdrawal on 12 September 2005, 91 whereas its critics 92 are of the view that Israel retains sufficient control of the air space and borders, and of the humanitarian supplies, for the occupation to be deemed to go on.
But this does not necessarily indicate which law applies to the continuing insurgency in the occupied territories. One suggestion would be to apply only the law of occupation, in particular Article 5 of the Fourth Geneva Convention that allows some restriction of the rights of persons in occupied territory who are 'definitely suspected of or engaged in activities hostile to the security of the State'. But this provision is intended for 'individuals' -that is, a limited number of persons. 93 As the Pictet Commentary points out, '[t]he suspicion must not rest on a whole class of people; collective measures cannot be taken under this Article; there must be grounds justifying action in each individual case.'
94 Therefore Article 5 cannot be used for active hostilities between the occupying power and organized armed groups of the occupied territory. For such conflicts we need different rules.
Let us first look at the terrorist activity against the Israeli population and at Israel's 'targeted killings' in response. We are not concerned here with a definitive answer to the question whether such killings are admissible under IHL and human rights law. 95 Rather, we shall limit our analysis to the applicability of international humanitarian law. On the one hand, most of these killings concern individuals 'definitely suspected or engaged in activities hostile to the security of the State', which would render Article 5 of the Fourth Geneva Convention applicable to them; accordingly, such persons 'shall not be entitled to claim such rights and privileges under the present Convention as would, if exercised in the favour of such individual person, be prejudicial to the security of such State'. On the other hand, Israel claims to be engaged in a 'hot' armed conflict with armed groups in the occupied territories, such as Fatah or Hamas. The Israeli Supreme Court has based its judgment of 11 December 2005 on the premise that a situation of continuous armed conflict existed between Israel and 'the various terrorist organizations active in Judea, Samaria, and the Gaza Strip'. 96 Among the various possible qualifications of the armed conflict with terrorist groups, the Court opted to characterize it as international, but added that 'even those who are of the opinion that the armed conflict between Israel and the terrorist organizations is not of international character, think that international humanitarian or international human rights law applies to it'. The Court also referred to the case law of the ICTY 97 and of the US Supreme Court to the effect that minimum rules apply to both categories of conflict alike. character'. According to this ruling, the concept of armed conflict is wide enough to include sustained armed violence between a state and a transnational non-state entity.
To identify the applicable law, objective criteria are necessary. Despite the rather careless use of the term 'war on terror' by the Bush administration, agreement on the concept of an armed conflict with a terrorist organization remains elusive. States cannot even agree on a definition of terrorism itself, 100 let alone on the legal regime applicable to it. On the contrary, the rules of international armed conflict are tailored to conflicts involving armed forces who have the combatant's 'privilege' of being allowed to kill the combatants of the other side, but can also be killed by them on the same basis. It is debatable whether non-state groups should have combatant status, except for those who may fall under Article I(4) of Protocol I. Hence only the rules of non-international armed conflict and applicable provisions of human rights law appear to be appropriate candidates for the regulation of anti-terrorist warfare by states.
In any case, certain objective criteria are needed to limit the government's discretionary power. What should the minimum conditions be for a situation to qualify as armed conflict? The use of armed forces by states to combat terrorism may be seen as one important indication of the existence of an armed conflict. The intensity and the degree of organization of the parties involved in hostilities should also be taken into account. However, the fact that some terrorist networks are not operating in an organized manner and lack the capacity to ensure respect for humanitarian law obligations during hostilities should not relieve the respective states (and their armed forces) of their international responsibility to respect minimum humanitarian guarantees. Otherwise a cycle of 'negative reciprocity' could ensue, 101 which would deprive IHL of all its constraining effects. The principle of reciprocity therefore does not constitute a basis for the application of IHL.
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A confrontation between a state and transnational non-state entities qualifies as armed conflict only when it clears the required threshold; in other words there must at least be an armed conflict between two organized groups. We would therefore suggest applying the Tadić criteria also to transnational armed conflicts. Whether or not an armed conflict transgresses international borders, the same minimum rules should apply. The growing (structural) asymmetries on the battlefield mean that inter-state armed conflict, with the fully developed body of IHL applicable to it, is likely to be the exception rather than the rule, whereas the minimum rules of Common Article 3, Article 75 of Protocol I and customary law should apply in any circumstances, including those of transnational armed conflicts. Moreover, in view of the recognition by the ICJ that the provisions of Article 3 emanate from general principles of law, namely 'elementary considerations of humanity', the territorial requirement of Article 3 can be regarded as obsolete.
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Beyond these minimum rules, however, the main criterion for the applicability of the whole body of IHL relating to non-international armed conflicts, and in particular the conduct of hostilities, still needs to be determined, namely the characteristics of the groups involved in such a conflict. Article 1 of Protocol II lays down strict requirements, namely that non-state entities should be objectively identifiable, and sufficiently organized to carry out military operations reaching the threshold of intensity required for an armed conflict. Thus control of territory plays a special role in identifying the ability of non-state entities to perform their obligations for the purposes of Protocol II. Certain terrorist armed groups may, however, be loosely organized and internationally dispersed. More importantly, the whole point of the exercise is not to clarify matters for the non-state groups, but for the state fighting them -non-state groups using terrorist methods will hardly care whether or not IHL would in principle apply to them, even if this may play a part in the possible qualification of their acts as war crimes. In line with the ICTY case law, the parties to an armed conflict should therefore possess a 'minimal degree of organization' to ensure implementation of the basic humanitarian protections guaranteed by Common Article 3. 104 In the absence of any clearly identifiable agreement to the contrary, the Tadić criteria should also apply to transnational conflicts between states and non-state entities rather than the higher standard of Protocol II. Accordingly, to ensure the applicability of IHL to each use of armed force, the degree of organization required to engage in 'protracted violence' should be lower than the degree of organization required to carry out 'sustained and concerted military operations'. As shown above, recent developments in the case law and also the text of the Rome Statute all point in this direction.
Thus an armed conflict would be deemed to exist when the requirements for a certain intensity of armed violence 105 non-state participants are fulfilled. The criterion of organization has been interpreted as referring to the existence of headquarters, designated zones of operations, the ability to procure, transport and distribute arms, 107 the existence of a command structure, disciplinary rules and mechanisms, control of territory, the existence of recruits, military training, military strategy and tactics, and the ability of the armed group to speak with one voice. 108 US practice after the terrorist attacks on the United States on 11 September 2001 has been to liken the military intensity of attacks to the existence of an armed conflict 109 -the more intense a conflict is, the less should be demanded of its length. Nevertheless, a single act, even an attack as ferocious as those of 9/11, should not trigger a shift from a human rights regime to a humanitarian law regime and render the whole body of the laws of armed conflict applicable. The US approach with regard to the military commission in Guantánamo should give us pause, because it mainly serves to introduce military rather than civilian court jurisdiction over terrorist acts. It should be remembered that the minimum standard is applicable independently of the existence of an armed conflict, and that human rights law applies in situations of armed conflicts and peace alike. Contrary to the 'armed attack' in Article 51 of the Charter of the United Nations, 110 the term 'armed conflict' in the Tadić definition refers to a continuing situation, and thus has a temporal element. However, by lessening the requirement of 'sustained' military operations (from Protocol II, Art. 1) to 'protracted' military operations (maintained in Rome Statute, Art. 8(2)(f)), the Tadić definition allows for certain interruptions in a conflict and thus leads to an earlier applicability of IHL.
In addition, a non-international armed conflict needs to take place 'in the territory of a State'. To avoid gaps in humanitarian law, Marco Sassò li has maintained that '[a]ccording to the aim and purpose of IHL, this provision must be understood as simply recalling that treaties apply only to their state parties.' 111 In view of the recognition by the ICJ of the provisions of Common Article 3 as an emanation of general principles of law, namely 'elementary considerations of humanity', the territorial requirement of Article 3 can indeed be regarded today as less relevant for the applicability of the minimum rules of IHL. 112 Here, humanitarian law and human rights law come together. Beyond that, however, it appears insufficient to identify a single, globally operating non-state movement as a transnational group to render the IHL of non-international armed conflict applicable. For that, a geographically defined group with a quasi-military organization would be required, not a loose 'terrorism franchise'. Thus Al Qaeda in Pakistan or the Taliban in Afghanistan may qualify, but Al Qaeda's broad network does not. In the event of a protracted use of military force by and against concrete group, humanitarian law governing non-international armed conflict appears applicable. However, this threshold should not be applied too lightly.
As a result, the so-called 'war on terror' is not an armed conflict as such, independently of time and space. 113 Conversely, a concrete transnational armed conflict that takes place between a state and a terrorist organization and meets the Tadić criteria can be accommodated within the existing body of IHL.
Internal armed conflicts and human rights
In internal armed conflict, the law of non-international armed conflict is not the only body of law that applies to the situation on the ground. In addition to IHL, domestic law and human rights standards apply. However, international humanitarian law does not offer a detailed legal regulation of such conflicts. The provisions of Common Article 3 contain minimum rules. In addition, there is an evolving body of customary law. Protocol II introduced a very high threshold of applicability and cannot easily be invoked in every conceivable scenario of internal armed conflict. Moreover, many non-state entities would not be capable of meeting the criteria. So the existing provisions of Protocol II are not very helpful in the majority of internal asymmetrical conflicts. All doubts with regard to threshold issues must be resolved for the sake of ensuring better humanitarian protection -in accordance with the rationale and underlying philosophy of IHL. Common Article 3 should therefore be applied as widely as possible.
114
Whereas in international armed conflict many human rights norms will be subject to IHL, international human rights law will apply in non-international armed conflict, subject only to permissible derogations and exceptions. In other words, while the IHL of non-international armed conflicts does not confer any 115 such protection goes beyond that provided by IHL. In particular, whereas most protections of IHL are not applicable to persons participating in hostilities (e.g. Protocol I, Art. 51(3); Protocol II, Art. 13(3)), terrorists in peacetime are protected by the right to life and thus by a proportionality standard.
There is a rising chorus of human rights scholars who want to do away with IHL altogether, at least in non-international conflicts, and merge IHL with human rights law. 116 In its decisions on the internal conflict in Chechnya, the European Court of Human Rights has moreover managed to deal with a particularly egregious use of armed force against civilians without even mentioning IHL in the operative parts of its judgment, applying a general standard of proportionality instead. 117 Indeed, if human rights standards were stricter than IHL, such a merger would be beneficial to the victims of non-international armed conflict.
Alas, this solution is far too easy. The main disadvantage of the applicability of human rights norms is their lack of precision regarding the conduct of hostilities, as well as their reliance on the indeterminate standard of proportionality.
Proportionality in IHL and in international human rights refers to two different concepts with different scopes of application. It appears questionable whether the principle of proportionality as applied in human rights law 118 will have the same constraining effects on armed forces during hostilities. Although there are certain criteria for determining proportionality in human rights law 119 that are applicable to armed forces while carrying out law enforcement duties, most human rights rules are not as specific as respective IHL provisions created for armed conflict. A chaos of different standards must be prevented that would work to the detriment rather than to the benefit of the victims of armed conflict.
Therefore IHL in internal conflicts cannot be simply substituted by human rights; rather, the existence of a protracted armed conflict between groups of a military nature and at a military scale require the application of IHL. Complementary to IHL, international human rights standards remain applicable. 120 
Reciprocity
Finally, some political circles seem to have regarded the essential requirements of IHL as a luxury inapplicable at a time of existential threats stemming from terrorists who may acquire weapons of mass destruction sooner rather than later. 121 They argue that IHL is technically inapplicable to situations of 'asymmetrical warfare' in which only one party to the conflict is willing to uphold the laws of war, on condition of reciprocity -a condition that is absent in 'anti-terrorist' warfare. 122 However, reciprocity in IHL was never meant to suspend the application of specific rules contained in it because of non-observance by the other side, 123 but was intended to guarantee the equal applicability of IHL to all parties to a conflict. This 'general' reciprocity has remained in place, under Common Article 2(3) of the Geneva Conventions, ever since that same article repudiated the general participation clause of the 1899/1907 Hague Convention IV, which had led to the technical inapplicability of the Hague Conventions in both world wars.
124 With regard to peoples exercising their right to self-determination pursuant to its Article 1(4), Protocol I insists on the same reciprocity by requiring from them, in Article 96(3), an explicit acceptance and application of IHL.
In non-international armed conflict, on the contrary, Common Article 3 does not contain such a requirement of reciprocity. As its Article 1 shows, however, Protocol II appears to regard some reciprocity between the armed forces involved as a precondition for the applicability of the Protocol. Certainly, both Protocol II and Common Article 3 are equally applicable to all parties to such a conflict. 125 But whereas Article 1(1) of Protocol II ensures that the forces of the non-state parties in question are similar to an army by requiring them to have a command structure and control a certain amount of territory, Common Article 3 does not contain any requirement of this sort. The guarantees contained therein are much more similar to those in Article 75 of Protocol I, in that the said articles contain minimum guarantees, regardless of reciprocity, for any person in the power of a party to conflict. 126 The ICJ has confirmed this interpretation in its Nicaragua judgment by deeming these rules to derive from 'elementary considerations of humanity', independently of any element of reciprocity. 127 Thus most rules of IHL -in particular those relating to non-international armed conflicts -are applicable regardless of reciprocity. Asymmetrical conflict consequently does not entail the non-applicability of the minimum requirements of IHL.
Conclusion
While the rise of transnational conflicts between states and non-state groups has created numerous problems for the identification of armed conflicts, evidence suggests that the situations to which IHL applies have become easier to identify thanks to the recent development of that body of law. Since the Hamdan and Boumediene rulings by the US Supreme Court, it seems universally accepted that armed conflicts with non-state groups do not constitute a 'law-free zone' or a 'legal black hole', but are subject to IHL or to human rights provided by international and/or domestic law. 128 As argued by some writers, the applicability in practice of the norms of non-international armed conflict depended on its identification as such by a state. 129 However, it was precisely that self-declaratory nature of the applicability of the laws of war that led the drafters of the Geneva Conventions towards an objective criterion for the existence of an international armed conflict. The deference to states to determine the existence of armed conflict should have its limits. Unlike some parts of the laws of war, such as the law of neutrality, the task of international humanitarian law is to protect those who do not, or no longer, take part in hostilities and to avoid unnecessary casualties. Such protection cannot depend on auto-interpretation by those whom IHL attempts to restrain. attacks on government and public facilities), others non-international (US-Taliban and Al Qaeda in Afghanistan/Pakistan since 2002, 135 Gaza 2008-9), while others were probably not an armed conflict at all (Yemen 2002   136 ). It is particularly important to maintain the equal application of IHL despite the categorization of the parties to such a conflict according to jus ad bellum or domestic law. This is why Article 1(4) of Protocol I has turned out to be so problematic. Non-state groups continue to be unable to claim the 'combatant's privilege' as lawful belligerents and hence a legal 'right' to use armed force against anybody. The applicability of IHL thus does not depend on 'reciprocity', but only on the binding nature of IHL for all parties to a conflict.
There is no legal notion of a general or global 'war on terror'. 137 The struggle against terrorist groups does not constitute a new kind of war. Terrorist acts on any scale may occur outside situations of armed conflict. In the absence of activities amounting to an armed conflict, human rights law and domestic law apply to terrorist activity. The law of armed conflict provides a legal framework only if terrorism occurs within an armed conflict 138 or when terrorist groups have achieved a sufficient capacity to wage a protracted armed conflict. The threat of terrorism by a limited number of persons who do not constitute a distinct armed group able to fight a 'protracted armed conflict' should, when it occurs within the context of an existing armed conflict or occupation, be dealt with in accordance with Article 5 of the Fourth Geneva Convention.
As a matter of course IHL prohibits, in both international and noninternational armed conflict, any act which could be classified as terrorist, especially attacks against civilians, indiscriminate attacks and the spreading of terror among the civilian population. As the independent expert of the UN Commission on Human Rights, Robert Goldman, has pointed out, 'although humanitarian law proscribes terrorism, the fact that such acts are committed during an armed conflict does not alter either the legal status of the hostilities or of the parties involved or the duty of the parties to observe humanitarian law.' 139 But it is also unequivocally stated that '[t]here is no circumstance in which any person, however classified, can legally be placed beyond the protection of international humanitarian law in any armed conflict. It has been … rightly emphasized that new legal rules are not needed, but better respect for, and strict compliance with, existing law'. 140 So we may be quite a long way from a 'unification of international humanitarian law', 141 but the all too fashionable fear of a 'fragmentation' 142 of IHL is not justified either. Of course, the separation between international and noninternational armed conflict may not always be satisfactory -why, for instance, should the international nature of the armed conflict in the Gaza Strip depend on whether or not the Israeli occupation had ended? Indeed, the very distinction between international and non-international conflict is unsatisfactory from a humanitarian standpoint, as the ICTY has convincingly pointed out in Tadić. 143 Rather, the distinction is a concession to states so that non-state groups will not take advantage of the applicability of IHL to engage in armed conflict in the first place.
But the humanitarian mission of IHL, namely the protection of the civilian population and all persons hors de combat and the avoidance of unnecessary suffering, remains as vital to alleviate the effects of armed conflict in the twenty-first century as it was in the battles that led to its inception in the nineteenth century. To carry out this mission, IHL continues to need a triggering mechanism that can be neutrally applied, irrespective of the deeper reasons and justifications for the armed conflict. By combining a criterion for the existence of a 'protracted armed conflict' with the assertion that certain humanitarian principles are applicable in any conflict, regardless of any 'trigger', such a mechanism is provided. At times, international humanitarian law may have to face the challenge of taming the last war. Whatever lies ahead, the observance of that law remains a precondition for ultimate success, in other words, peace. In Sun Tzu's words, 'those skilled in war cultivate the Tao and preserve the laws and are therefore able to formulate victorious policies.'
